STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

SMART PLANNI NG AND GROWH )
COALI TI ON and JEFF OSBORN, )
)
Appel | ant s, )
)
VS. )
)

MONRCE COUNTY PLANNI NG ) Case No. 04-1568
COWM SSI ON, )
)
Appel | ee, )
)
and )
)
NORTHSTAR ENTERPRI SES RESCORT )
CORPORATI ON, )
)
| nt ervenor. )
)

FI NAL ORDER

Appel lants, Smart Planning and Gowh Coalition (Snart
Pl anni ng) and Jeff Gsborn (Gsborn), seek review of Monroe County
Pl anni ng Conm ssi on (Comm ssion) Resol ution Nos. P55-03 and P56-
03, approved by the Comm ssion on Septenber 24, 2003, and signed
by the Chair of the Conm ssion on Cctober 22, 2003. Appellants’
appeals were tinely filed and consol i dat ed.

The Division of Adm nistrative Hearings, by contract, and
pursuant to Article XV, Section 9.5-535, Mnroe County Code

(MC.C), has jurisdiction to consider these appeals.



Appel lants filed separate Initial Briefs and Snart Pl anni ng
filed a Reply Brief, which Osborn adopted. The Conm ssion and
I ntervenor, Northstar Enterprises Resort Corporation
(Northstar), filed separate Answer Briefs. Oal Argunent was
presented by tel ephone on Septenber 17, 2004.

Citations to the record on appeal in Case No. 04-1568 shal
be by the synbol (R) followed by a page reference. Citations to
the record on appeal in Case No. 03-4720 shall be by the synbo
(SR) followed by a page reference. See Endnote 2.

. |ssues

Smart Pl anni ng contends that the Conm ssion denied it
procedural due process of |aw and departed fromthe essenti al
requirenments of |aw by denying Appellants’ counsel the right to
cross-exam ne wtnesses during the Conm ssion hearing and in
denying party status to Appellants. Smart Pl anni ng contends
that there is no conpetent substantial evidence to support the
Commi ssion’s determnation to authorize the transfer of 126
Recreational Vehicle (RV) spaces fromthe Florida Keys R V.
Resort (the Sender site) to the Receiver site (Northstar’s
property and site for a proposed hotel and the subject of a
Maj or Conditional Use) or to recogni ze the existence and | awf ul
establ i shnment of a 12-unit notel on the Receiver site. Smart

Pl anni ng al so contends that the Conm ssion departed fromthe



essential requirenents of |aw by ignoring the pendi ng ordi nance
doctri ne.

Gsborn i ncorporates the argunents made by Smart Pl anni ng
and |i kew se contends that there is no conpetent substanti al
evidence to support the transfer of 126 RV spaces fromthe
Sender site and further that the noratorium adopted by the Board
of County Comm ssioners of Monroe County (Board) prohibits the
transfer of these RV spaces to the Receiver site.

1. Background

A. Genera

Nort hst ar sought devel opnent approval for the transfer of
126 RV spaces fromthe off-site Sender site. Northstar filed a
Sender site application with supporting docunents to acconplish
this request. (R95). Northstar also filed a separate
application to receive Transferabl e ROG Exenptions (TRES) in
the formof RV spaces for the Receiver site. (R286-288). Both
applications sought the approval of M nor Conditional Uses.

In a collateral proceeding before the Commi ssion, Northstar
applied for approval of a Major Conditional Use for
aut hori zation to construct 89 hotel roons and 8, 158 square feet
of conmmercial use on the Receiver site.’ On June 25, 2003, the
Commi ssion approved this application by Resolution No. P47-03.
The Chair of the Comm ssion signed this Resolution on

Septenber 10, 2003. (SR215-220). Resolution No. P47-03 is the



subj ect of a pending appeal in Case No. 03-4720 brought by Snmart
Pl anni ng and Gsborn. A separate Final Order has been entered
this date in Case No. 03-4720.2

B. The Sender Site Application

1. GCenerally

On April 21, 2003, Northstar's agent, M. Donald L. Craig,
A 1.C P., of The Craig Conpany, signed an application requesting
devel opnent approval for the transfer of 126 RV spaces | ocated
at the Florida Keys RV. Resort, Mle Marker (M) 106. 003,

106. 003 Overseas Hi ghway, Key Largo, Florida, the Sender site.
Northstar requested the transfer of TREs.® (R95).

The Sender site application represents there are 13 nobile
homes that will remain on the Sender site and that the proposed
use of the Sender site property will be for affordable housing
for noderate income |levels. (R96).

The Sender site application included several docunents:

1. A description of the property is
i ncl uded. (R100).

2. Aso included is a “m scel | aneous

recei pt” from Monroe County indicating the
fees for the Sender and Receiver site
applications were received on July 18, 2003.
(R101).

3. Appendi x A includes a comrerci al
contract and two addenduns to the conmmerci al
contract relating to the purchase and sal e,
in part, of the Sender site property
(Northstar is the purchaser.) (R104-111).



4. Appendi x B consists of 18 pages of
Monroe County Property Record Cards for the
Sender site property. (R113-130). These
docunent s include buil ding sketches and were
apparently run on April 17, 2003. Page 17
in part refers to Florida Keys R V. Resort
at MM 106 and identifies 16 buil di ngs
including an office (wwth a date of 1973), a
canp building (1973), and 13 nobil e hones
with varying dates and 1 nobile hone
identified as being used for storage.

(R129). The second half of page 17 lists a
“hi story of taxable values” fromyears 1982
thru 2002 for I and, buildings, and

m scel | aneous/ equi pnent. The docunent al so
states: “139 R V. SITES. BA " (R129).

5. Appendi x C consists of two occupati onal
tax certificates issued by Monroe County

wi th expiration dates of Septenber 30, 2001,
one for |aundry machi nes and the second for
a trailer park and canpground at the Florida
Keys R V. Resort. These docunents al so
state: “THIS IS ONLY A TAX. YOU MJUST MEET
ALL COUNTY PLANNI NG AND ZONI NG

REQUI REMENTS. ” (R132). Appendi x C al so

i ncl udes an “operating” permt for the
Florida Keys R V. Resort issued by the

Fl ori da Departnment of Health and
Rehabilitation Services (DHRS) i ndicating,
in part, 126 RV park authorized spaces and
13 nobil e honme park authorized spaces.
(R133). This permt nunber 44-54-00037 has
an expiration date of Septenber 30, 1997.

Al so included is a Florida Department of
Health (DOH) “official receipt,” permt
nunber 44-54-00037, issued Septenber 26,
2002, for Florida Keys R V. Resort for
nmobi | e honme/ RV park program and notes 13
nobi | e hone spaces and 126 RV spaces.
(R134).

6. Appendix Dincludes a |list of adjacent
property owners. (R136-139).



7. Appendix Eis a site map indicating the
| ocation of the Florida Keys R V. Resort in
or around MM 106. (R141).

8. Appendi x F are undated site photographs
for the Florida Keys R V. Resort indicating
what purports to be RV sites, a |ake, RV

sites and debris collection, and the back of
property and debris collection. (R143-145).

9. Appendix His an unseal ed survey from
Hal Thomas a Fl orida regi stered surveyor.
This appears to be a survey of the Sender
site, which is described in the upper right
hand portion of the survey. (R148).

2. Staff Menoranda

M. J. G Buckley, a Planner, and M. N ko Reisinger, a
Bi ol ogi st, submitted a Menorandum dated June 9, 2003, to the DRC
regardi ng the Sender site application. (R191-194). The DRC
consi dered the Sender site application on June 17, 2003, and
unani nously reconmended approval. (R195-198).

On August 26, 2003, M. Buckley and M. Reisinger prepared
a simlar Menorandum for the Comm ssion regardi ng the Sender
site application. (R200-202). The Menorandum restated that
Nort hstar proposed to transfer 126 TREs in the formof 126 RV
spaces off-site with 77 of the TREs utilized to devel op an 89-
room hotel on the Receiver site. (R200).

The Menorandum stated that the Sender and Receiver sites
are in the Suburban Commercial |and use (zoning) district with
the future | and use map designation of Mx Use/ Commercial. The

Sender site is described as disturbed with isolated native trees



and the Receiver site is described as disturbed with scattered
native growmh. The Menorandum descri bes the community character
of the immediate vicinity of the Sender and Receiver sites.
(R201) .

The Menorandum sets forth an analysis of the Sender site as
fol | ows:

The sender site, a 9.8-acre parcel at MIle Marker 106
contains the Florida Keys RV Park, a Florida State
licensed RV Park. The site has been determ ned, by the
Pl anni ng Departnment, to have 126 RV spaces that are
eligible for transfer off-site. The site also has a
license for thirteen (13) nobile hones that are not part
of this transfer. The property is zoned Suburban
Commercial and the current use is a non-conform ng one.
The Bi ol ogi st has determ ned the site to be disturbed
with some scattered native trees. There is no hamobck on
the property. The sender site is equivalent to the
receiver site in terns of environnental sensitivity.
Only 77 of the 126 RV spaces wll be transferred to the
designed receiver site. The remaining 49 spaces wll be
held in reserve until a suitable receiver site is found.

(R201).

After anal yzi ng provisions of the Monroe County Code, i.e.,
Article IV, Section 9.5-120.4.(b)a.i)-iii), MC C (R160-165),
and having found the Sender site to be in conpliance with these
Land Devel opment Regul ations and Article 111, Section 9.5-65,

M C. C., the Planning and Environnmental Resources Staff
recomended approval for the transfer of 126 RV spaces off-site,
with 77 TREs going to the Receiver site. (R200-202). See also

(R73).



3. The Public Hearing

On Septenber 24, 2003, the Conmm ssion considered the Sender
site application. The Comm ssion considered Northstar's
Receiver site application later on the sane day at a separately
convened public hearing. (R232).

During the public hearing on the Sender site application,
the central issue was whether there were 126 RV spaces on the
Sender site that are eligible for transfer fromthe Sender site

During the public hearing, there were nunerous w tnesses
testifying for and agai nst approval of the Sender site
application. The Conmm ssion al so consi dered docunentary
evi dence.

A summary of the relevant testinony and evidence foll ows.

On Septenber 2, 1987, the Departnent of Health and
Rehabi litative Services (DHRS) conducted an inspection of the
Baref oot Key R V. Resort (Barefoot), which is also known as the
Florida Keys R V. Resort. Permt nunber 44-037-87 is noted on
this report. This inspection report indicated that there were
aut hori zed spaces for 75 RVs and 44 nobile hones. (R214).

The DHRS issued an “operating permt” (permt nunber 44-
037-88) with an expiration date of Septenber 30, 1988, for the
site and identified 75 Park RVs and 44 nobil e hone park

aut hori zed spaces. (R215).



On August 1, 1990, Barefoot made an application to the DHRS
for a permt (permt nunber 44-037-90) for 75 RV spaces and 44
nmobi | e hone spaces. This was an annual renewal. (R206). On
August 1, 1990, the DHRS issued another inspection report for
the site noting authorized spaces for 75 RVs and 44 nobile
homes, with 101 occupi ed spaces. (R216).

In or around Septenber of 1991, the DHRS i ssued an
“operating permt” (permt nunber 44-037-92) to Florida Keys
R V. Resort noting 96 RV Park authorized spaces and 28 nobile
home park authorized spaces. This permt had an expiration date
of Septenber 30, 1992. (R217).

On or about Decenber 2, 1992, a DHRS application formfor
nobi | e home permt and recreational vehicle park permt, permt
nunber 44-037-92, was filled out in the nanme of Florida Keys
R V. Resort, requesting a capacity change from 96 Rvs and 28
nobi l e hones to 132 RVs and 13 nobile homes. The owners are
listed as Edward J. and Laurie S. Mertens. (R14-15)(SR578).
See pages 14-15, infra, regarding M. Buckley and M. Craig’ s
expl anations of, what appears to be, this docunent.

The DHRS i ssued another “operating permt” (permt nunber
44-037-93) with an expiration of Septenber 30, 1993, for 75 RV
Par k aut horized spaces and 44 nobile hone park authorized

spaces. (R204, 218).



On July 15, 1994, the DHRS i ssued another RV Park and
nobi | e hone inspection report (permt nunber 44-037-93), which
has the nunber 75 with a line through it and replaced with the
nunber 126 for authorized RV spaces and the nunber 44 with a
line through it and a designation of 13 authorized nobile hone
spaces with a total of 65 RV and 15 nobile honme occupi ed spaces.
The owners are listed as Edward J. and Laurie S. Mertens.
(R205). See also (R55-56)(SR85, 580). There is no evidence in
the record to indicate why the nunbers were stricken and
replaced with the other nunbers. 1d. However, under the
section of the inspection report designated “comments and

instructions,” there is a handwitten notation stating: “New
operating permt nust show correct allocation of spaces.”
( R205) ( SR580) .

The DHRS i ssued anot her “operating permt” (permt nunber
44-54-00037) to the Florida Keys R V. Resort in care of the
owner, Riskey Inc., with an expiration date of Septenber 30,
1997, indicating 126 RV Park authorized spaces and 13 Mobile
Hone Park authorized spaces. (R133, 219).

On Septenber 26, 2000, the Departnent of Health (DOH)

i ssued an “official receipt,” permt nunber 44-54-00037, to

Florida Keys R V. Resort and noted 126 RV spaces and 13 nobile

home spaces. The permt expired on Septenber 30, 2001. (R220).
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On Sept enber 27, 2001, M. Edward Koconis, A |l.C P, Island

Pl anning Team Director, advised M. Craig of the foll ow ng:
After reviewing the history of Florida Keys RV Park
including permt records and State of H orida
Departnment of Health operating permits, as well as
several visits to the site with other nenbers of
Pl anning staff, it is the decision of this departnent
that Florida Keys RV Park has 13 nobil e honme spaces
and 126 RV spaces.

Therefore, these units may be transferred to the Bl ue
Lagoon site provided that any and all activity is in
conpliance with the Year 2010 Conprehensive Plan and
t he Monroe County Code, particularly Section 9.5-
120. 4, which is the section dealing with transferring
devel opnent off-site.

(R166) . *

During the public hearing, Conm ssion Chair Jerry Col eman
deni ed Appellants party status and the opportunity to cross-
exam ne Wi tnesses. Appellants were allowed to submt questions
for wtnesses through the Chair. (R17-21, 38)(SR3-21, 50).

M. Buckl ey discussed the staff's recommendati on regarding
the Sender site application. This was the first tinme staff
prepared a TRE staff report. Staff was satisfied that the
Sender site application should be approved. (R3-5).°

Ms. Conaway, testified during the hearing. M. Conaway
stated that before the mddle of the 1980's, it was “very

difficult to find any records at all” pertaining to particular

l and uses. (R24). See also (SR148).
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Staff eval uated several types of documents and ot her
information in order to assess whether 126 RV spaces were in
exi stence on the Sender site as of January 4, 1996, were
accounted for in the hurricane evacuation nodel, which forns the
basis of ROGO and whether they were |lawfully established.

Ms. Conaway expl ained that she could not find a permt per
se that was issued by a Monroe County planning departnment entity
recogni zi ng the nunber of RV spaces on the Sender site.
Therefore, she | ooked at other information including the
operating permt issued by the DHRS with an expiration of
Sept enber 30, 1997, which indicated that there were 126 RV Park
aut hori zed spaces and 13 nobile home park authorized spaces.
(R31-32, 45, 133, 219). A DOH official receipt indicated 126 RV
spaces, but Ms. Conaway stated that would relate to the nmaxi num
nunber of RV spaces that could be on the Sender site. (R46,
134). (Ms. Conaway stated that staff “work[s] with the Health
Departnment.” (R25)).

Ms. Conaway clarified that the DOH DHRS | i censes/ of fi ci al
recei pts are based on the concerns of these departnents for
sewage capacity, but the officials also visit the site. (R45-
46) .

Ms. Conaway stated that staff also | ooked at aeri al
phot ographs that are a part of the research they perforned. She

indicated that it was “al nost inpossible to count spaces in the

12



aerial” photographs, but that was sonething they | ooked at to
find out how the property was used. (R33).

The property record cards were used to show t he ot her uses
on the property. (R33). M. Conaway stated that the property
apprai ser cards of record show 13 nobil e hones, but not the
nunber of RV spaces on the Sender site. (R27). M. Conaway
expl ained that the occupational |icenses (RL132) do not provide
t he nunber of RVs, only that the property was a trailer park and
canpground. (R30).

Referring to page 17 of the property apprai ser cards, for
Ms. Conaway, it was inportant that the history went back to 1982
and that there were canp buildings, for exanple, on the Sender
site. (R35, 129). M. Craig explained that page 17 al so
mentions 13 nobil e hones, although the nunber of nobile hones is
not at issue. (R34).

M. Buckley also stated that Ms. Dianne Bair, the Flood
Plain Adm ni strator, was asked in 1992 to nake a list of all
nobi | e hones and RV parks. Her unofficial count indicated in a
menmo to M. Tinothy McGarry, Director of G owth managenent,
dat ed Septenber 24, 2003, that Florida Keys R V. Resort,
formerly Barefoot Key Resort in 1992, had 124 spaces (28 RVs and
96 nobile homes). M. Buckley clarified that the nunbers were
transposed on Ms. Bair's nmeno (R231) and should reflect 96 RV

spaces and 28 nobile honmes. (R37). See also (R217)(SR 578).
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This nmeno is consistent with the Septenber 1991, “operating
permt” and the Decenber 2, 1992, application discussed at page
9, supra; however, the nmeno is not an official Mnroe County
docunent. Id.

Ms. Conaway relied on the DHRS operating permt, the DOH
official receipt, the occupational tax receipts, the property
apprai sers record cards, and other infornmation recited above in
reaching her determination that there were 126 RV spaces on the
Sender site property in or around 1996. (R36).°

M. Bud Cornell testified that he had a history of being
associated wth the Sender site property. He sold it the | ast
three tines. He testified that the property was purchased (by
the | ast two purchasers) because it had 126 RV spaces and 13
nobi | e hone spaces. (R60-61)(SR107-110). M. Craig reiterated,
“[t]hose RV spaces are there.” (R62-63).

M. Buckley testified that he reviewed a docunent issued by
the DHRS in 1992 that accounts for 132 RV spaces on the Sender
site for the purpose of the hurricane evacuation | og, although
t he Pl anni ng Departnent determ ned that only 126 RV spaces were
qualified. M. Buckley clarified that the 1992 docunent “was an
application [sic] was approved by HRS. It reflects the ensuing
licenses which all reflect fromthat point in tine on 126 RV
spaces and 13 nobil ehonmes [sic]. It was — just to clarify.”

M. Craig explained, “basically it’s an application and

14



i nspection report.” (R5, 14-16). The 1992 application appears
to be in the record on appeal at (SR 578), although M. Buckl ey
advi sed the Comm ssion that he did not believe it was in their
packet because he received it the norning of the public hearing.
(R5). See page 9, supra.

There was al so testinony and argunent of Appellants’
counsel in opposition to Northstar’'s Sender site application.
For exanple, Ms. Sheryl Bower, A I.C P., who has a master’s
degree in urban planning, expressed very strong concerns
regardi ng the nunber of RV spaces on the Sender site. 1In part,
Ms. Bower opined that the Sender site was “over-density already.
They can acconmpdate 78 RVs on that property.” Based on her
review of |icenses and other docunents of record, M. Bower
stated that the nunber of RV spaces, for exanple, 75 RV spaces
listed on several docunents, could not have been increased
wi t hout the approval of a conditional use. (R47-50). See
Endnote 9. See also (R 54-56, for M. Rob Cook’s testinony).

Ms. Bower and M. Lee Rohe, representing Smart Pl anning,
al so stated that the proposed transfer of RV spaces violated the
nor at ori um adopted by the Board. (R51-53).

After hearing argunent of counsel, Chair Col eman concl uded,
wi t hout dissent, that the noratoriumissue would not be heard.

(R52).
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After hearing all of the evidence, the Conm ssion approved
t he Sender site application with Conm ssioner Werling voting no.
(R72). But see (R93, Resolution No. P55-03, show ng
Comm ssioner Werling voting in the affirmative.) The Comm ssion
found that 126 RV spaces were in existence on the Sender site as
of January 4, 1996, were accounted for in the hurricane
evacuation nodel that forns the basis of ROGO and were |awfully
established. The Comm ssion concluded that 126 RV spaces are
eligible and may be transferred off-site. The Comm ssion
concl uded that the 13 nobile hone spaces would renmain on the
Sender site. (R72-73, 92).

C. Receiver Site Application

1. General |l y

Nort hstar subnmitted an application for devel opnent approval
for the transfer of ROGO exenptions to the Receiver site. This
application is dated April 21, 2003, and is signhed by the agent
for Northstar, M. Craig. (R286-288).

The application indicated, in part, that the Receiver site
is expected to have 89 hotel roons utilizing 77 TREs for 77 of
the 89 hotel roonms. (R287). The land use district for the
Receiver site is Suburban Commercial. Northstar indicated that
the present use of the property included a 12-unit notel, 45-
unit nobile home park, various retail comrercial, single-famly

homes, and a restaurant. The proposed use of the property is
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for a resort hotel with a restaurant. No affordabl e housing
units are associated with the Receiver site. (R287).

Northstar indicated that it had filed a Mg or Conditional
Use application in Novenber of 2002, which is the subject of the
appeal in Case No. 03-4720. (R288). As in the case with the
Sender site application, the record does not indicate precisely
when the Receiver site application was filed. However, there is
conpet ent substantial evidence to support a conclusion that the
Receiver site application was filed on or about April 21, 2003.
See Endnote 3.

The Receiver site application was submtted with an
Appendi ces A-G as foll ows:

1. Appendix A consists of several warranty
deeds. (R296-305).

2. Appendi x B consists of Mnroe County
property record cards. (R307-323).

3. Appendix C consists of a |list of
adj acent property owners. (R325-329).

4. Appendix D is an aerial photograph that
i ncl udes the project site and adj acent
property. (R331).

5. Appendi x E contains undated site

phot ographs of the receiver site, including:
Bl ue Lagoon at U. S. 1; an interior picture,
existing residential, commercial; a vacant
interior parcel; a vacant parcel to the Bay;
exi sting storage area; and Stan & Mary's
Restaurant. (R333-337).
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6. Appendix F is an unseal ed survey of the
Recei ver site dated Septenber 21, 2001
(R339-340).

7. Appendix Gis a site plan dated
May 2, 2002. This docunment has a draw ng
nunber of A 1. (R342).

2. Staff Menoranda

M. Buckl ey and Biol ogist, Ms. Julie Cheon, submtted a
Menorandum to the DRC dated June 6, 2003, pertaining to the
Receiver site application. (R360).’ This Menorandum stated that
Nort hstar has proposed to devel op an 89-room hotel with
anenities and proposed to transfer (pursuant to the Sender site
application) 126 TREs in the formof 126 RV spaces off-site with
77 of the TREs being utilized to devel op the 89-room hotel at
the Receiver site. 1d.

The | and use (zoning) district designations are the sane
for the Sender and Receiver sites, i.e., Suburban Commerci al,
and both sites share the sane future | and use map desi gnati on,
i.e., Mxed Use/Commercial. The Receiver site consists of 8.1
acres and Sender site consists of 9.8 acres. The Receiver site
is disturbed with scattered native growh and the Sender site is
disturbed with isolated native trees. Staff characterizes the
community character of the inmmediate vicinity of the Receiver
site as a mx of uses including conformng and non-conform ng
residential, commercial retail, and a Florida Keys Agueduct

Aut hority (FKAA) water storage facility. (R361).
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Staff determ ned that the purposed devel opnent of the
Receiver site is consistent with the mx of uses that conposes
the comunity character of the imrediate vicinity; that there
was no enpirical evidence that the purposed use woul d adversely
af fect the value of the surroundi ng properties; that there was
adequate water and electricity for the purposed use based on
letters of coordination issued fromthe FKAA and the Florida
Keys El ectrical Coop; that the project will have on-site waste
water treatnent plant; that there was no indication that the
pur posed use woul d adversely inpact any of the listed public
facilities; that there was no enpirical evidence that Northstar
does not have the financial resources or the technical capacity
to conpl ete the devel opnment as proposed; and that the purposed
devel opnent will not adversely affect a known archeol ogi cal,
historical, or cultural site. (R362-363).

Staff al so determined that the Receiver site is conposed of
four - aggregat ed parcel zoned as Suburban Conmercial. *“The
habi tat has been determ ned by the Biol ogist to be disturbed
with sonme scattered native trees; there is no hanmock on-site.
The receiver site has been determ ned by the Biologist to be of
conpar abl e environnental quality as the sender site. Both are
di sturbed with sone native vegetation but neither site has any

hamock.” (R363).
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Staff anal yzed the Receiver site application for conpliance
wWith a Receiver site receiving TREs fromthe Sender site.
(R363-364). See Art. IV, 8§ 9.5-120.4(b)a.(1)a.(i) and (ii),
MC.C. (R162-163).

The Pl anni ng and Environnental Resources staff recomended
approval for the receivership of 77 RV spaces to the designated
recei ver site based upon staff’s determ nation that the Receiver
site application conplied with the applicable criteria. (R364).
See al so (R372).

On June 17, 2003, the DRC considered the Receiver site
appl i cation, and unani nously approved the application. (R365-
368) .

3. Nort hstar Subnmits Additional Infornmation: the 12-unit notel

The Conmi ssion approved Northstar's request for a Mjor
Condi ti onal Use to devel op an 89-room hotel on the Receiver
site. (SR215-220). |In approving this project, the Conm ssion
expressly stated (as a condition) that Northstar “shall docunent
t he exi stence of the twelve-unit notel fornerly on-site via a
valid Florida license. |f docunmented, then [Northstar] shal
need 77 Transferabl e ROGO Exenptions (TRE[s]) to construct
ei ghty-nine (89) hotel units; if not documented then [Northstar]
shall utilize 89 TRE[s] to construct eighty-nine (89) units
prior to the issuance of a building permt.” (SR218). (During

the public hearing on the Major Conditional Use application,
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M. John Wl fe explained that the Comm ssion had “been asked in
here to find that these 12 units exist. That's pretty clear.”
(SR 144). However, during the public hearing on the Mjor
Conditional Use Application (Case No. 03-4720), the Comnm ssion
was not satisfied with the evidence regarding the 12-unit notel
issue and, as a result, inposed the condition. (SR148).)

On or about July 17, 2003, M. Craig sent a letter with
attachments to M. Buckl ey providing additional information
regarding Northstar's claimof the existence of the 12-unit
notel, 45-unit nobile hone park, and a marina on the Blue Lagoon
property that is part of the Receiver site. (R169, 348).

The information provided by M. Craig included severa
docunents including a letter fromM. Anthony Perez, a
Managenent Revi ew Specialist with the Departnent of Business and
Pr of essi onal Regul ati on, who advi sed Monroe County Building &
Zoning by letter dated July 13, 2000, “that Blue Lagoon Resorts
Int'l, Inc., owner & operator Blue Lagoon Resorts |ocated at
99096 Overseas Hi ghway, Key Largo, Florida, had a state
operational license with our Division through 1998. This 12-
unit notel, Control # 54-01633 H, at this tine ceased operations
and no further business has taken place thus its state |license
was cancelled. At any future date when a suitable structure
that nmeets all Monroe County building & zoning codes is

constructed and approved our Division will |icense and regul ate
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according, and reissue a mnimumof a 12-unit nmotel license.” A
copy of the “license account” for the sane control nunber is
consistent with M. Perez' letter. (R348, 350-351).

The Departnent of Business Regul ation (DBR) issued a
license to “R & R Publishing Inc. Blue Lagoon Resort Mtel &
Mar” with an expiration of Cctober 1, 1992, indicating 12 notel
units wwth a |license nunber 54 01633H- Transient. (R254, 352).
This is the same nunber referred to in M. Perez' July 13, 2000,
letter although it is referred to as a control nunber rather
than a |license nunber. The DOH i ssued separate operating
permts to Blue Lagoon Resorts International, Inc., both
i ndi cating 45 nobil e hone spaces and 0 RV spaces, with
expiration dates of October 1, 1999. (R353). See also (R354).
The DHRS i ssued an “operating pernmt” to “Blue Lagoon Resort &
Marina R & R Publishing, Inc. - owner” indicating 45 nobile park
and 0 RV park authorized spaces. The expiration date is not
| egi ble. (R355).

M. Craig also attached a copy of an occupational |icense
i ssued by Monroe County with an expiration of Septenber 30,
1992, issued to Blue Lagoon Marina with a notation that the
“licensee was hereby |icensed to engage in the business
prof ession or occupation of [] marina” at 99096 Overseas
Hi ghway, part of the Receiver site. (R356). Oher Monroe

County occupational |icenses dated Septenber 30, 2003, pertained
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to trail er park/canpground, water sport rentals, marina and
storage, mnerchandi se vending, and retail/grocer at the sane
address of 99096 Overseas Hi ghway. (R357-359). See also (R181-
190, for other I|icenses).

Regarding this issue, Ms. Conaway's January 25, 2002,
| etter of understanding to M. Craig, in paragraph 2, page 2 of
6, stated: “There was a hotel license for a 12-unit hotel on
the Bl ue Lagoon resort site (Parcel C that was valid in 1994-
1995. It is not clear where these notel units were | ocated on
the site. These transient units may be credited toward the

proposed project.” (SR376). Conpare with (SR382, 386, and

389). (M. Koconis' letters to Ms. Joy Martin of January 22,
2001, and to M. Craig of March 6, 2001, stated, in part: “There
was a hotel license for a 12-unit hotel on the Bl ue Lagoon
Resort site that was valid in 1994-1995. It is not clear where
these notel units were located on the site. These transient
units may be credited provided that the notel was permtted and
the hotel |icense has been nmintained.” (R375)(SR382).)

4. The Public Hearing

On Septenber 24, 2003, the Conmm ssion conducted a public
hearing regarding the Receiver site application. (R232).

M. Buckley briefly presented the item for consideration.
(R234-235). The Conmm ssion, consistent with the prior ruling,

deni ed Smart Pl anning and Osborn party status and deni ed them
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the opportunity to cross-exam ne wtnesses although questions
could be submtted through the Chair. (R237-241). |In advising
the Conm ssion on this issue, M. Wlfe relied on Article III,
Section 9.5-46, MC. C., which provides hearing procedures for
applications for devel opnent approval. (R239)(SR3-9). Snart

Pl anni ng and OGsborn were offered the opportunity to, and did

of fer evidence before the Conm ssion regardi ng the Receiver site
application.

During the public hearing, there was evidence, docunentary
and testinonial, which supported and detracted fromthe approval
of the Receiver site application. Smart Pl anning and Gsborn
objected to the Receiver site application, in part, because of
the | ack of evidence indicating that there was a 12-unit notel
on the Receiver site and the applicability of the pending
ordi nance doctrine. M. Bower and others al so opposed the
application.

By letter dated July 17, 2003, M. Craig provided
docunmentation to M. Buckley, in part relating to Northstar's
claimof the existence of the 12-unit notel. (R169). See pages
20-23, supra, and Endnote 5.

The Buckl ey/ Rei si nger Menorandum ( Sender site) of
August 26, 2003, and the Buckl ey/ Cheon Menorandum ( Recei ver
site) of August 26, 2003, do not nention the existence of the

12-unit nmotel. (R200-202; 370-372). See also Endnote 7.
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However, M. Buckley and Ms. Cheon prepared a Menorandumto
t he Conmm ssion, dated May 9, 2003, anal yzing Northstar’s Mjor
Condi ti onal Use application. (SR 486-492). |In particular, they
descri be the proposed use and size of the site, in part, as
follows: “Parcel “C' (Blue Lagoon Parcel) contained the Bl ue
Lagoon Resort. The Blue Lagoon Resort had a valid operating
permt for 45 nobile hones as well as a hotel license for a 12-
unit notel.” (SR487). See also (SR489, “[t]he site has twelve
(12) transient units fromthe Blue Lagoon notel.”) St af f
recommended a finding of fact that the subject site contains a
m x of uses including a 12-notel unit notel.” (SR490). As
noted herein, the Commi ssion required Northstar to docunent the
exi stence of the 12-unit notel. (SR218).

Not wi t hst andi ng, there was testinony and docunentary
evi dence received and considered by Commi ssion during the public
hearing on the Receiver site application. See (R19-20, 24-25
for M. Buckley' s initial explanation (during the public hearing
on the Sender site application) of the direction staff received
fromthe Comm ssion. See also (R253).) However, during the
public hearing on the Receiver site application, M. Andrew
Tobin, Gsborn's counsel, specifically asked staff to identify
the evidence they relied on to determ ne the existence of the
12-unit notel. (R253). Chair Col eman advi sed that M. Tobin,

coul d ask that question because the Conm ssion had asked staff
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to “research that very sanme question.” (R253). M. Buckley
responded that staff received direction "to provide a |license
for a hotel." M. Buckley advised the Conm ssion that the
license he reviewed was i ssued by the DBPR, with an expiration
date of Cctober 1, 1992, indicating that it was issued to “R & R
Publ i shing Inc. Blue Lagoon Resort Mtel & Mar” referencing 12
motel lodging units. (R19-20, 24-25, 253-254, 345, 352). M.
Conaway advi sed the Comm ssion that staff asked M. Craig to
provide themw th informati on which resulted in M. Craig's July
17, 2003, letter with attachnents. (R254, 348, 359). M. Craig
i ncl uded, anong ot her docunments, a copy of the DBR |icense.
(R352) .

It appears that M. Buckley and other planning staff relied
on the information provided by M. Craig on July 17, 2003, as
well as three previous letters of understanding that were
i ncorporated into the Comm ssion’s consideration of the original
Maj or Conditional Use application submtted by Northstar, *“al
of which referred to a license for 12-unit notel, although the
| ocation of those units are not clearly defined.” (R254-255).
See al so (SR375-386, 570-577, 603).

M. Buckl ey advised the Conm ssion that he believed he was
only required to present a |license to the Comm ssion: “that was
the direction, no additional research was done on that.”

(R255). See Endnote 5.
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M. Craig reiterated that they presented the Commi ssion
“Wth each and every license that [they] had that [they] could
find in the record trail” pertaining to the 12-unit notel.
(R263) (SR130-131). He also referred to the testinony of
M. Bill Cullen who testified during the public hearing on the

Maj or Conditional Use. 1d. See also (SR100-103).% Referring to

the hotel units, M. Craig stated: “They were in the big

buil ding that was on the mddle of the site that you have
property record cards for. Also in that |arge house that is
there, it still remains there. If you can’'t see that by wal ki ng
out on the site then perhaps you need glasses.” (R263). But
see (R249, 253)(SR81-86), for M. Rob Cook’s testinobny and
(SR61-62) for Ms. Bower’'s testinony.) M. Cook’s research

i ndi cated that the licensure file with DBPR (formerly DBR)
regarding the 12-unit notel was closed in or around Cctober 1,

1998. (SR81-82, 562). Conpare with (R345, 352-DBR |icense for

the 12-notel units, expiration Cctober 1, 1992). M. Cook’s
testinmony is consistent with M. Perez’ July 13, 2000, letter
whi ch indicated that the 12-unit notel was |icensed through 1998
and had ceased operation. (R346).

M. Bud Cornell also provided the Conmission with a two-
page docunent dated March 17, 2003, and testified regarding the

12-unit notel issue. (R259-260)(SR107-110, 593-594).
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Ms. Conaway was satisfied with the docunentation of record
including, but not limted to, the information provided by
M. Caig wth the July 17, 2003 letter. (R253-254). See
Endnote 5.
Toward the end of the public hearing on the Receiver site
application, Chair Col eman stated:
Thank you M. Thonmes. |It’s comng back to

me staff and fell ow commi ssi oners when we
were here in June | believe on this project

we did not -- our directions were defined --
all the other evidence about the 12 units
had al ready been entered. It wasn't just

this one ‘92 receipt. Qur directions we
were approving a project with the caveat,
not a condition, the caveat that you were to
satisfy the Planning Director that the 12
units, in your normal how you woul d be
satisfied, existed. It was not to bring to
this proceedi ng here today the burden of
proving 12 units. GCkay. So that has been
al nost injected nmaybe, and if you go back
and | ook, unfairly because we approved this
project. And this is just noving 77. And
t he question of the existence of the 12
units was a caveat that make sure while we
are approving this if it isn't bring it
back. That's ny recollection, okay. W
didn't say we are going to retry this thing
again. And it’s unfair to say this one
license -- | know there was a | ot nore
evidence. There's direct testinony that was
resolved in that other neeting. Wth that
we are bringing it to the board.

(R265-266) .
| medi ately thereafter, Comm ssioner David Ritz,
M . Buckl ey, and Ms. Conaway had a question and answer

sessi on regardi ng whet her other negative or positive
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poi nts shoul d have been awarded. (R267-269). See
al so (R260-262). Wth these clarifications by staff,
Comm ssioner Ritz noved to approve the staff
recommendati on that received a second by Conmi ssi oner
Mapes. The Comm ssion unani nously approved staff’s
recommendation, i.e., to approve the Receiver site
application. (R269-270).

The Conmmi ssion’s approval of the Major Conditional Use
(including the 89-unit hotel) was specifically conditioned on
Nort hstar's docunenting the existence of the 12-unit notel
formerly on-site via a valid Florida license. |[|f docunented,
Northstar's needed 77 TRES to construct the hotel.

(R266) (SR218). The Conmi ssion ultimately approved Northstar's
request for the receivership of 77 TREs. (R283). But, the
Conmi ssion did not make any specific finding pertaining to the
12-unit nmotel issue. (R281-284).

Nevert hel ess, staff recommended the receivership of 77 TREs
havi ng been satisfied of the existence of the 12-unit notel. By
approvi ng the Receiver site application as recomended by staff
and havi ng consi dered the evidence regardi ng the existence of
the 12-unit notel, the Conmi ssion inplicitly approved this
determ nation by staff. Wile Appellants objected to the
conpet ency and sufficiency of the evidence on this issue,

Appel l ants did not object to the Conm ssion’ s consideration of
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the issue during consideration of the Sender and Receiver site
appl i cati ons.

I11. Legal D scussion

The Division of Adm nistrative Hearings has jurisdiction
over the subject matter of this proceeding and of the parties
pursuant to Article XIV, Section 9.5-535, MC C. The hearing
officer “may affirm reverse or nodify the order of the planning
comm ssion.” Art. XIV, 8 9.5-540(b), MC C. The scope of the
hearing officer's review under Article XIVis as follows:

The hearing officer's order may reject or
nodi fy any concl usion of |aw or
interpretation of the Monroe County | and
devel opnment regul ati ons or conprehensive
plan in the planning conm ssion's order,
whet her stated in the order or necessarily
inplicit in the planning comm ssion's
determ nation, but he nay not reject or
nodi fy any findings of fact unless he first
determ nes froma review of the conplete
record, and states with particularity in his
order, that the findings of fact were not
based upon conpetent substantial evidence or
that the proceedi ng before the planning
conmmi ssi on on which the findings were based
did not conply with the essentia

requi rements of | aw.

ld. “The hearing officer's final order shall be the fina
adm ni strative action of Monroe County.” Art. XV, 8§ 9.5-
540(c), MC.C

In DeG oot v. Sheffield, 95 So. 2d 912 (Fla. 1957), the

court discussed the neani ng of “conpetent substantial evidence”

and st at ed:
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W have used the term “conpetent substantia
evi dence” advisedly. Substantial evidence
has been descri bed as such evidence as w ||
establish a substantial basis of fact from
whi ch the fact at issue can be reasonably
inferred. W have stated it to be such

rel evant evidence as a reasonable m nd woul d
accept as adequate to support a concl usion.
: I n enpl oyi ng the adjective “conpetent”
to nodify the word “substantial” we are
aware of the famliar rule that in

adm ni strative proceedings the formalities
and the introduction of testinony common to
the courts of justice are not strictly
enployed. . . . W are of the view
however, that the evidence relied upon to
sustain the ultimate findings should be
sufficiently relevant and material that a
reasonabl e m nd woul d accept it as adequate
to support the conclusion reached. To this
extent, the “substantial” evidence should
al so be “conpetent.”

Id. at 916. (citations omtted).

A hearing officer (adm nistrative |law judge) acting in his
or her appellate review capacity is without authority to rewei gh
conflicting testinony presented to the Conm ssion or to
substitute his or her judgnent for that of the Conmm ssion on the

issue of the credibility of witnesses. See Haines City

Communi ty Devel opnent v. Heggs, 658 So. 2d 523, 530 (Fla. 1995).

The question on appeal is not whether the record contains
conpet ent substantial evidence supporting the view of the
appel l ant; rather, the question is whether conpetent substantial
evi dence supports the findings made by the Comm ssion. Collier

Medi cal Center, Inc. v. Departnment of Health and Rehabilitative
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Services, 462 So. 2d 83, 85 (Fla. 1st DCA 1985). See also

Dusseau v. Metropolitan Dade County, Board of County

Commi ssi oners, 794 So. 2d 1270, 1275-1276 (Fla. 2001); Dorian v.

Davis, 874 So, 2d 661, 663 (Fla. 5th DCA 2004). |In Dusseau,
supra, the court stated:

t he “conpetent substantial evidence”
standard cannot be used by a review ng court
as a mechanismfor exerting covert contro
over the policy determ nations and factua
findings of the |ocal agency. Rather, this
standard requires a reviewing court to defer
to the agency's superior technical expertise
and speci al advantage point in such matters.
This issue before the court is not whether

t he agency's decision is the “best” decision
or the “right” decision or even a “w se”
decision, for these are technical and

pol i cy- based determ nations properly within
the purview of the agency. The circuit
court has no training or experience -- and
is inherently unsuited -- to sit as a roving
“super agency” with plenary oversight in
such matters.

Dusseau, 794 So. 2d at 1275-1276.
The issue of whet her the Comm ssion “conplied with the
essential requirenents of |aw’ is synonynous with whether the

Comm ssion “applied the correct law.” Haines Cty Comunity

Devel opnent, 658 So. 2d at 530.

Appel l ants contend that they were deni ed procedural due
process of |law and that the Comm ssion departed fromthe
essential requirenents of |aw by denying the Appellants party

status and the right to cross-exanm ne wi tnesses during the
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Conmmi ssion hearings. Under the Monroe County Code, the review
criteria are limted and do not include consideration of whether
procedural due process was afforded by the Conm ssion. Because

the decision to grant or deny a permt is a quasi-judicial

action, Appellants may, if they w sh, seek review of this final

order by filing a petition for the wit of certiorari with the

appropriate circuit court. See Upper Keys Citizens Associ ation

and Florida Keys chapter |zaak Walton League of Anerica v.

Monroe County and Fl ori da Keys El ectric Cooperative Associ ation,

Inc., Case No. 01-3914 (DOAH March 5, 2003), and cases cited
t herein at page 31.

Appel l ants al so argue that the Conmm ssion’s decision to
approve the Sender site application should be reversed because
there is no conpetent substantial evidence to support the
Commi ssion’s finding that 126 RV spaces were (1) in existence as
of January 4, 1996, on the Sender site; (2) were accounted for
in the hurricane evacuation nodel which forns the basis for
ROGO, and (3) were lawfully established.

The evidence on this issue is not free from doubt.

Pl anni ng staff acknow edged the paucity of docunents that
denonstrate conpliance with the criteria. 1In fact, there is no
permt per se of record issued by a Monroe County pl anni ng
departnent entity that approved the exi stence and | awf ul

establishnment of 126 RV spaces on the Sender site. (R31- 32).
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The term “lawful ly established” is not defined in the
Monroe County Code and the Commi ssion did not affirmatively
interpret this criterion.

However, Attachnment A, which is part of the Sender site
application, required the applicant to provi de docunentation
i ncl uding proof that the units or spaces are lawfully
established and legally existing. Attachnent A enunerates
docunent ati on whi ch nmust be submitted and, in part, states:
“Copy of Deed of Omnership, Property Record Card AND
docunentation that the units and/or spaces were accounted for in
the hurricane evacuation nodel which fornms the basis of ROGO
(lawful ly established on or before January 4, 1996) in the form
of:. . .OR . .Oher relevant docunentation may be used to
satisfy both tests, if an applicant cannot provide the above
materials, but this substitute requires approval of the Planning
Director.” (R98).

The staff Menoranda concl uded that the Sender site
application conplies with the three criteria, but affords no
expl anation. (R194, 202). M. Conaway stated that they | ook at
information “around *96”; “we are looking for from’ 96 to ’97
when the Conprehensive Plan was determned.” (R27, 31). (Chair
Col eman stated: “January 1st, 1996. W want to see that they
were |lawful ly established recognized.” 1d.) Ms. Conaway,

referring to a state |license, was asked: “does that nean that it
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is authorized lawfully built spaces for Mnroe County purposes?”
Ms. Conaway responded: “[wjhat it nmeans is | could not find a
permt ever given here because of our permtting system So
this is what we used to determine if it is alawfully permtted
use.” (R31-32).

It is not proper for the undersigned to weigh or reweigh
the evidence, including but not limted to M. Conaway’s
expl anation for using the 1996 date to determ ne whet her the 126
RV spaces were in existence and “lawful ly established.”

Based upon a review of the entire records on appeal in Case
Nos. 04-1568 and 03-4720, it is concluded that there is
conpetent substantial evidence to support the Comm ssion’s
findings that the Sender site application should be approved and
that the 126 RV spaces neet the eligibility requirenments of
Article IV, Section 9.5-120.4(b)a.i)-iii), MCC (R83). As a
result, 126 RV spaces are eligible and may be transferred off-
site.?

Appel l ants al so argue that there is no conpetent
substanti al evidence to support Northstar's request for
aut horization to utilize the 12-unit notel toward the proposed
89-unit hotel. Northstar clains that the 12-unit notel is
derived fromthe Blue Lagoon Motel, which allegedly was |ocated

on part of the Receiver site.
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The Commi ssion did not resolve this issue in Resolution No.
P47-03. (SR216). Rather, the Conm ssion approved Northstar's
request for a Major Conditional Use for the construction of a
hotel with 89 units, 8,158 square feet of commercial space and
ot her anenities on the Receiver site. The Conmm ssion was not
satisfied with the evidence regarding the 12-unit notel issue.
See, e.g., (SR142-149). M. MGarry advised the Conm ssion that
the issue would return to the Comm ssion. (SR148, 189).

The project was approved with the condition that Northstar
docunent the existence of the 12-unit notel formerly on-site.
| mportantly, the condition further recited that if a 12-unit
notel was docunented, then Northstar needed 77 TREsS to construct
the 89 hotel units. Oherw se, Northstar needed 89 TREs to
construct the 89-unit hotel prior to the issuance of a building
permt. (SR148, 216).

In this case, the Conmm ssion approved what Northstar
requested, i.e., receivership of 77 TREs. (R283). Staff
recormended approval of the Receiver site application (the
recei pt of 77 TREs) because staff determ ned that Northstar
satisfied the condition regardi ng proof of the existence of the
12-unit notel. (SR218). See also (SR23).

It is concluded that the Comm ssion inplicitly approved the
exi stence of the 12-unit notel and there is conpetent

substantial evidence to support this decision.
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Finally, the Appellants contend that the Commi ssion
departed fromthe essential requirenents of |law by ignoring the
pendi ng ordi nance doctrine in approving the transfer of the 126
RV spaces. The parties agree that Northstar's Mjor Conditional
Use application filed on or about Novenber of 2002, and
Northstar's Sender and Receiver site applications filed on or
about April 21, 2003, are inextricably |inked. (The parties
di sagree when the Sender and Receiver site applications were
filed. See Endnote 3.)

Resol uti on No. 120-2003, adopted by the Board on March 19,
2003, directed the Monroe County Planning staff “to imedi ately
undert ake such devel opnent review as is necessary to take
forward to the Planning Conm ssion as expeditiously as possible
a reconmmendation regarding a noratoriumon the transfer of
(TRE s) of redevel opnent rights fromsender units which are RV
spaces to sender units which are hotel or notel roons, using the
draft ordinance (Exhibit A) attached hereto and incorporated
herein by reference as a guideline.”) See Supplenental Record,
Aug. 31, 2004.

The Board of County Conmm ssioners of Monroe County (Board)
adopted Ordi nance No. 025-2003 on June 18, 2003, after both
applications were submtted for consideration. (R224-226).

In the Project Overview of the Major Conditional Use

application, Northstar stated: “The 89 roons are created by the
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use of the existing 12 notel units and the inportation [sic]
sufficient transferable devel opnent rights (TDRs) and

Transf erabl e ROGO Exenptions (TREs) to achi eve the desired
density. . . .The TDRs and ROGO exenptions have been identified
and wi || be purchased upon conpl etion of the devel opnent review
process for this project. This transfer will be by means of

M nor Conditional Use approval.” (SR231). The record in Case
No. 03-4720 al so contai ned several letters from M. Conaway to
M. Craig referencing Northstar's proposal to use TDRs and TREs
coupled with the requested Maj or Conditional Use. See, e.g.,
(SR371-380). In particular, in a letter dated January 25, 2002,
Ms. Conaway stated in part: “There was a hotel |icense for a
12-unit notel on the Blue Lagoon Resort (Parcel C) that was
valid in 1994-1995. It is not clear where these notel units
were |located on the site. These transient units may be credited
toward the purposed project.” (SR376).

Based upon the forgoing, Northstar's Mjor Conditional Use
application contenpl ated separate conditional use approval
conmponents, including both Major and M nor Conditional Use
approval s, which were required to conplete the entire project.
As such, they are inextricably intertw ned.

The noratorium al beit contenplated by the Board in
March of 2003, was not adopted until June 18, 2003. The

pl anning for the noratorium and the actual adoption post-date
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the filing of Northstar's Mjor Conditional Use application and
predate the letters of understanding issued by planning staff.
The pendi ng ordi nance doctrine does not apply in this case. See

Smith v. Cty of Cearwater, 383 So. 2d 681 (Fla. 2d DCA 1980),

pet. dism, 403 So. 2d 407 (Fla. 1981).

DECI SI ON
Based on the foregoing, the Comm ssion's decisions in
Resol uti on Nos. P55-03 and P56-03 are AFFI RVED.
DONE AND ORDERED this 1st day of Novenber, 2004, in

Tal | ahassee, Leon County, Florida.

[of 0 Ao

CHARLES A. STAMPELOS

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 1st day of Novenber, 2004.

ENDNOTES

v See Jeff Gsborn and Snart Planning and G owh Coalition v.
Monroe County Pl anni ng Conm ssi on and Northstar Resort

Ent erpri ses Corporation, Case No. 03-4720 (DOAH Novenber 1,
2004) at page 45 n. 3.

2/ Al'though the Commi ssion approved the Major and M nor
Condi ti onal Uses requested by Northstar by separate Resol utions,
it is apparent that the evidence in both cases is inextricably
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linked and should be considered in this appeal. For exanple, in
Resol uti on No. P47-03, the Comm ssion approved Northstar's
request for a Major Conditional Use for the construction of a
resort hotel with 89 units, 8,158 square feet of commerci al
space and other anenities on the Receiver site. However, the
Comm ssion required Northstar to “docunment the existence of the
twel ve-unit notel fornerly on-site via a valid Florida |icense.

| f docunented, then [Northstar] shall need 77 Transferabl e RO
Exenptions (TRE[S]) to construct eighty-nine (89) hotel units;

if not docunmented then [Northstar] shall utilize 89 TRE[S] to
construct eighty-nine (89) units prior to the issuance of a
building permt.” (SR218). The Comm ssion did not determne in
Case No. 03-4720 whether a 12-unit notel existed on the Receiver
site and further did not resolve any Sender/ Receiver site issues
in Resolution No. P47-03. However, there is evidence regarding
the 12-unit notel issue conpiled in the record in Case No. 03-
4720. Smart Pl anni ng’ s unopposed notion to suppl enent the
record wwth the record on appeal, Volunes 1-4, in Case No. 03-
4720, is granted. Johnson v. State, 660 So. 2d 648, 653 (Fla.
1995) .

3

I/ The record on appeal in Case No. 04-1568 does not indicate
when this application was actually filed with the Monroe County
Pl anni ng and Envi ronnmental Resources Departnent. However, on
April 29, 2003, M. Tinothy N cholas Thomes, counsel for
Northstar, advised M. TimMGarry and Ms. K. Marl ene Conaway,
Growt h Managenent Division, that the Northstar application was
filed “prior to any proposed consi deration of the noratorium on
the transfer recreational vehicle spaces to hotel and notel
units off-site.” M. Thones al so renews a request for
expediting consideration of Northstar's transfer application
dated April 21, 2003. (R167). On June 11, 2003, Ms. Jil
Patterson requested a hearing before the Devel opnent Revi ew
Comm ttee (DRC) schedul ed for June 17, 2003, with respect to
itens one and two relating to Northstar's Sender and Receiver
site applications. (R168, 344). Biologist, M. N ko Reisinger,
and Planner, M. J. G Buckley, submtted a Menorandum dat ed
June 9, 2003, to the DRC summarizing the Sender site
application. The DRC considered the Sender site application at
a neeting held June 17, 2003. (R197). Apparently, the Sender
and Receiver site application fees were not received by Mnroe
County until July 18, 2003. (R101). Based on this chronol ogy,
it appears that there is conpetent substantial evidence to
support a conclusion that the Sender site application was filed
on or about April 21, 2003.
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4 During the public hearing on the Sender site application,

Ms. Conaway expl ained that under the regulation, she had the
authority to nmake this determ nation. Usually every letter has
her nanme on it. She was surprised that the Koconis letter
(R166) did not “because this one was researched a nunber of

ti mes even before Enbassy Suites there was another hotel | ooking
to do simlar things. So people have been counting out there
for along tinme.” (R71).

°/ M. Buckley also stated: “The Director of Pl anning

[ Ms. Conaway] is confortable, based on the conm ssion’s
direction, that the docunentation of the 12 units existing then
did require Northstar to transfer 77 TREs rather than the ful
total of 89. So that’s why we are considering the transfer of
126 RV spaces with 77 of those spaces going toward the receiver
site for the proposed Northstar hotel.” (R4, 16). M. Wlfe
also clarified that the Comm ssion (during the public hearing on
the Major Conditional Use) asked staff to “clarify the receiver
site of 12 units. That would determ ne whether or not 77 units
had to be transferred in or 89. So they went back and found the
license fromthe state on the 12.” (R24). See al so pages 20-
27, infra, for nore discussion of the 12-unit notel issue.

®/ Attachment A, which is part of the Sender site application,
required the applicant to provide docunentation including proof
the units or spaces are lawfully established and legally

exi sting. Attachment A enunerates docunentation which nust be
submtted and, in part, states: “Copy of Deed of Oanership,
Property Record Card AND docunentation that the units and/or
spaces were accounted for in the hurricane evacuati on nodel

whi ch fornms the basis of ROGO (lawfully established on or before
January 4, 1996) in the formof:. . .OR . .OQher relevant
docunentation nmay be used to satisfy both tests, if an applicant
cannot provide the above materials, but this substitute requires
approval of the Planning Director.” (R98).

Ms. Conaway stated that they |ook at information “around
"96”; “we are looking for from’'96 to ' 97 when the Conprehensive
Plan was determned.” (R27, 31). (Chair Col eman st at ed:
“January 1st, 1996. We want to see that they were lawfully
est abl i shed recogni zed.” 1d.) Ms. Conaway, referring to a
state |icense, was asked: “does that nean that it is authorized
lawfully built spaces for Mnroe County purposes?” M. Conaway
responded: “[wjhat it means is | could not find a pernmt ever
gi ven here because of our permtting system So this is what we
used to determine if it is alawfully permtted use.” (R31-32).
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I On August 26, 2003, M. Buckley and Ms. Cheon subnitted a
Menorandumto the Commi ssion that is substantially the sanme as
t he Menorandum submitted to the DRC, which is incorporated by
reference herein. (R370-372). Staff nmade the sane
reconmendation. (R372).

8 Bill Cullen owns the property immediately adjacent to the
Receiver site. He testified that he noved to Key Largo in the
1960's and is quite famliar with the Receiver site and the

surrounding area. He also stated: “Twelve notel units were
there and 1'll gladly testify under oath as to their |ocation
and exi stence any tinme you would like.” (SR102).

% Even if it was determined that 126 RV spaces did not neet the

criteria for transfer, the evidence, including the testinony of
Ms. Bower, supports the eligibility of 75 to 78 RV spaces on the
Sender site. See pages 8-10, 15, supra. Further, while he
relied on the expertise of Ms. Bower, M. Tobin thought the
Sender site could only have 10 units per acre. The Sender site
is “9.8 upland acres” which could yield 98 RV spaces if

M. Tobin’s analysis is applied. (R41, 191, 200).

COPI ES FURNI SHED.

Andrew M Tobin, Esquire
Post O fice Box 620
Tavernier, Florida 33070-0620

Lee R Rohe, Esquire

Lee R Rohe, P. A

Post O fice Box 420259
Summer | and Key, Florida 33042

Kerry L. WIllis, Esquire

Drk M Smts, Esquire

Vernis & Bowing of the Florida Keys, P.A
81990 Overseas Hi ghway

| sl anorada, Florida 33036-0529

Ti not hy Ni chol as Thones, Esquire
Ti not hy Ni chol as Thones, P. A
99198 Overseas Hi ghway, Suite 8
Post O fice Box 3318

Key Largo, Florida 33037
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Ni col e Petrick, Planning Comm ssion Coordi nator
Monroe County G owt h Managenent Division

2798 Overseas Hi ghway, Suite 400

Mar at hon, Florida 33050

NOTI CE OF RI GHTS

Pursuant to Article XV, Section 9.5-540(c), MCC, this
Final Order is "the final adm nistrative action of Mnroe
County." It is subject to judicial review by comopn | aw
petition for wit of certiorari to the circuit court in the
appropriate judicial circuit.
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